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Directors and Officers (D&O) have a duty to exercise due diligence in overseeing the activities of the 
organization that they serve.  They are required to act in good faith and in the best interest of the 
organization.  
 
Directors have three basic duties: 

1. Duty of Diligence (Duty of Care): Act reasonably, in good faith, in the organization’s best 
interest. 

2. Duty of Loyalty: Place the interest of the organization before your own. 
3. Duty of Obedience: Act within the scope of the organization, within applicable rules and laws. 

 
Legal Liability 

Directors may be liable for: 
 Failure to act as stated under a statute. For example, if a statute requires directors to file a 

report or maintain certain records, and these reports and records are not maintained, then the 
director may be liable for an offence under that statute. 

 Non-compliance of the organization with a statute. For example, directors may be liable for 
mismanagement, financial losses, wrongful dismissal, employee discrimination or failure to 
remediate environmental damage. 

 
It is also important to note that: 

 Directors can be held personally liable. 
 Ignorance is not a defense. 
 Resignation is not necessarily a defense. 
 Board indemnity may not be enough. 
 Directors may be liable for nonperformance. 

 
Why do I need D&O Insurance? 

D&Os of non-profit organizations are required to exercise the same degree of commitment, attention 
and care as directors of for-profit corporations. Non-profit D&Os often ignore prudent business 
procedures under the mistaken belief that there is minimum, if any, exposure arising out of the 
mismanagement of a non-profit organization. This myth is apparently based upon the lack of profit 
oriented shareholders in the non-profit setting. Be careful, every non-profit organization is operated for 
the benefit of some group of persons. Intended beneficiaries, together with employees, creditors, 
customers, members, regulators, and others, are all potential plaintiffs against D&Os of non-profit 
organizations.  
 

Avoid Personal Liability 
D&O liability for non-profit organizations is designed to avoid personal risk by protecting you and your 
organization in the event of a lawsuit. When you give your time and energy to a non-profit organization, 
you want to be sure you’re not risking your personal financial security. 
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What is Employment Practices Insurance? 

In essence, it is an HR malpractice policy. Employment Practices Liability (EPL) insurance is specifically 
designed to respond to specific employment exposures including: sexual harassment, constructive 
dismissal and employment related misrepresentation. The Canadian Human Rights Commission received 
approximately 2000 complaints in 2004, of which over 60% were employment related.   
 
Good human resources practices can go a long way to mitigate exposures but can't eliminate them 
completely. An Employment Practices Liability policy provides broad coverage for companies and their 
employees against the financial impact of employment related actions. 
 

What's Covered by an Employment Practices Liability Policy? 
Loss resulting from covered claims brought by past, present or prospective employees against insured 
organizations and insured persons alleging wrongful  employment practices including breach of any 
written or oral employment  contract or quasi-employment contract.  Cover for settlements, judgments 
and defence costs of your organization and its directors, officers and employees 
 

What are Wrongful Employment Practices? 

There is an extensive list of employment-related allegations including: 

 Wrongful dismissal, discharge or 
termination of employment 

 Breach of any oral or written 
employment contract or quasi-
employment contract 

 Misrepresentation 

 Violation of employment 
discrimination laws (including 
workplace or sexual harassment) 

 Wrongful failure to employ or 
promote 

 Wrongful discipline 

 Negligent evaluation 

 Invasion of privacy 

 Failure to employ or promote 

 Wrongful demotion 

 Defamation 

 Wrongful infliction of emotional 
distress 

 Failure to grant tenure 

 Wrongful deprivation of a career 
opportunity 

 
What Types of Claims are Covered Under the EPL Section? 

 Civil actions 

 Arbitration proceedings 

 Applications 

 Written demands for monetary 
damages 

 Formal administrative and formal 
regulatory proceedings 

 Requests for reinstatement 
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Directors and Officers  Liability Risk Management Tips 

1. Provide awareness training in negligence and liability to all directors and officers. 
2. Ensure directors are aware of: 

 Risks associated with being a director of the organization; 
 Statutory and civil liabilities; 
 Specific directors’ obligations; 
 Other rules associated with the organization’s business for which directors may be liable 

due to acts or omissions of the organization; and 
 Other responsibilities (including understanding finances and knowing the organization and 

its charter) 
3. Ensure there is no conflict between the duty owed to the organization and the director’s self-

interest: 
 Avoid outside employment/business that may interfere with or influence the organization’s 

duties 
 Handle confidential and sensitive information carefully (prevent release of information). 
 Follow guidelines on the appropriateness of public statements (i.e., what and when 

information can be released) 
4. Ensure directors are aware of the organization’s operations and affairs.  Maintain formalized 

operating policies and procedures for all activities within the organization’s control. 
5. Implement a financial management policy. Establish clear financial reporting guidelines. 
6. Store confidential materials and sensitive information in a proper place: 

 Determine who has access. 
 Encrypt all electronic confidential materials. 
 Ensure only those with passwords have access. The system should require that passwords 

be changed frequently. 
 Implement firewalls to prevent hackers from accessing information 

7. Create a human resources policy: 
 Prepare formal job descriptions for all employees and document the experience and training 

required for those positions. 
 Document specific aspects of unacceptable employee performance and advise employees of 

it well before termination 
8. Speak up. Directors should have a clear understanding of all the activities in the organization 

and should question anything that is unclear. Directors should also clearly communicate their 
decisions. 

9. Document decisions and how they were made. 
10.  Implement a “whistle blower” policy that is communicated to staff and volunteers, and that lets 

people know that they can contact a specific board member or representative to advise of any 
situation of which they feel the board should be aware. 

11. Implement a director’s indemnification policy that clearly states the rights and obligations of 
directors and what protection is provided to them by the organization. 

 


